Understanding the Shari’ah (Part 1)
The Shari’ah is more than just a set of laws and legal matters. Generally, any legal system is complex; the Shari’ah regulates the totality of human sphere and existence, the complete system of life, thus more complex and more dynamic than often acknowledged.

Yet, the intention of this discussion is not to make anyone a Mufti (Jurist), but to give us a good understanding of what the Shari’ah is about and how it works. Today's session is mainly to provide a background for future session.
Life is dynamic, hence the Shari’ah which consciously regulates life as a matter of necessity has to be dynamic. The Shari’ah is therefore constantly evolving.

We are often asked "What us the meaning of Shari’ah?" A lot of the time, "The law of God" is a general answer we give. However, the term comes from the Arabic root word “sha-ra-‘a” which means 'prescription'. Semantically, it is 'the path to the watering place'. Water is the source of life, Shari’ah therefore is “the well trodden path to fulfil the purpose of life”. While some will described it as “the totality of guidance laid down by Allah to regulate human behaviour”. Shari’ah is thoughtfully regarded as 'the path leading to Allah and recommended by Allah through Prophet Muhammad'.  
A metaphor found in the science of plant husbandry to capture the structure of the Shari’ah is relevant here. The Shari’ah is like the tree, the divine sources or fundamentals are the roots (usul); the derived laws (furu) are its trunk; the regulations and benefits to society are the fruits from the Shari’ah tree. 

The Shari’ah is complex more so because it is transmitted to us as words or terminologies which are often subject to various interpretations and can have so many meanings because of the human agents involved. The Shari’ah stems from the guidance of Prophet Muhammad based on the instruction of the Qur'an, transmitted by the companions, codified by those who followed (tabihin and the tabitabihins). Therefore, although the Shari’ah is ordained by God, man has a duty to understand and expand the prescription to various life events.
The Shari’ah is interpreted based on acquired knowledge and hinged on evidence (dalil). It is not allowed for anyone to claim divine guidance to its interpretation. The Shari’ah is based on knowledge, not unproven sources. Accompanying the knowledge is the God Consciousness (taqwah) because the terms of the Shari’ah can be deliberately misunderstood.

The term Shari’ah appears only once in the Qur'an (Q45 verses 18-19):

"Then We put thee on the (right) Way of Religion: so follow thou that (Way), and follow not the desires of those who know not. They will be of no use to thee in the sight of Allah: it is only Wrong-doers (that stand as) protectors, one to another: but Allah is the Protector of the Righteous."

However, there are two other derivatives of the term Shari’ah in the Qur'an:

First, Qur'an 42 verse 13 “[sharaha lakum mina deen] In matters of faith, He has ordained for you that which He had enjoined upon Noah - and into which We gave thee [O Muhammad] insight through revelation as well as that which We had enjoined upon Abraham, and Moses, and Jesus: Steadfastly uphold the [true] faith, and do not break up your unity therein. [And even though] that [unity of faith] to which thou callest them appears oppressive to those who are wont to ascribe to other beings or forces a share in His divinity, God draws unto Himself everyone who is willing, and guides unto Himself everyone who turns unto Him.”

Secondly, Qur'an 5 verse 48: “And unto thee [O Prophet] have We vouchsafed this divine writ, setting forth the truth, confirming the truth of whatever there still remains of earlier revelations and determining what is true therein. Judge, then, between the followers of earlier revelation in accordance with what God has bestowed from on high, and do not follow their errant views, forsaking the truth that has come unto thee. Unto every one of you have We appointed a [different] law and way of life [likullin ja’alna minkum shira’atan wa minhajan]. And if God had so willed, He could surely have made you all one single community: but [He willed it otherwise] in order to test you by means of what He has vouchsafed unto, you. Vie, then, with one another in doing good works! Unto God you all must return; and then He will make you truly understand all that on which you were wont to differ.”
The Shari’ah is regulative and not restrictive. It follows the principle of permissibility or legality unless categorically prohibited. Not the other way, though a group of people would say otherwise, but they are in the minority.
The scope of Shari’ah is divided into two: it guides firstly the spiritual relationship between man and his Creator. This is called ’Iba’dah’. The second scope is called ‘Muamalat’ which is guiding relationship between human beings. The subsets of Muamalat are family matters and crimes & punishments.
The Shari’ah is applied in three ways: 
First, it generically covers Legal issues (both Laws & non-Laws issues, for example Qur'an 4 verses 7 is an inheritance matter dealt with comprehensively in the Shari’ah. Such directives can be enforced legally.  
The second way the Shari’ah is applied in daily life is through Ethical & Morals issues. "When a (courteous) greeting is offered you, meet it with a greeting still more courteous, or (at least) of equal courtesy. Allah takes careful account of all things." (Qur'an 4 verses 86) This is not a legal injunction, rather on etiquette, yet analysed by the Shari’ah. 
Finally, the Shari’ah is used with regards to Religious and Spiritual issues. An example is Qur'an 3 verses 97 on pilgrimage, which “…is a duty men owe to Allah,- those who can afford the journey; but if any deny faith, Allah stands not in need of any of His creatures.”  Clearly this is an injunction, but the Shari’ah would make us realise that if anyone refuse to go on hajj, despite having the resources and no other reasons not to, there can be no punishment; it is strictly an issue between the person and his Creator. The Shari’ah is used to clarify such status.
There are differences in the approaches between Theologians and Legal Jurists. The former approaches issues by appealing to emotions, whereas the Jurists follow the evidence, the context, practicality & Reality. This leads to differences of opinion between these two camps of scholars. 
Some relevant terms commonly used while discussing the Shari’ah are as follows:

- Ash-Shari’ah Islamiyya: Islamic Shari’ah. The usage of this term is to distinguish Islamic Shari’ah from the general term 'Shari’ah' could also refer to the laws of the early prophets and communities.
- Hukm-ul-Shari’ah (plural is hakam): refers to the Shari’ah Rule(s). 
- Fiqh: basically means understanding. Technically, it refers to Scholarly Jurisprudence. It is not the same as the Shari’ah. Fiqh is mainly the Scholars’ exposition of the injunctions of the Shari’ah. For instance, the Theological School of Imam Malik does not accept a non-Muslims' evidence in a legal dispute, while the School of Imam Abu Hanifa does accept their evidence unless disproved by counter-evidence. Qur'an 9 verse 122 shows the importance of fiqh: "Nor should the Believers all go forth together: if a contingent from every expedition remained behind, they could devote themselves to studies in religion, and admonish the people when they return to them,- that thus they (may learn) to guard themselves (against evil)."
- Usul-ul-Fiqh: refers to the processes of Fiqh. This is the cornerstone of the Shari’ah.
- Fiqh-ul-Nawazil (new issues): The Fiqh of New Issues. Although the Qur'an says it has not left anything out, however, this should be understood theoretically from the point of view of revelation and law sources. There are countless new things, but we use the roots rules to determine new things. Example of new things include computing zaka’ah of aq salary earner, Credit Card, Mortgages, Flying on Planes, etc.
- Ijtihad: Personal exertion to reach a decision on an issue which is not clear from the Qur'an or Sunnah of the Prophet. 

Categorisation of Shari’ah laws:

1. Wajib - Obligatory (leaving such action is regarded as sinful. E.g. the 4 raka’ah of Zuhr).
2. Mandub/Mustahab – Recommended and Rewarding (leaving such action is not a sin. E.g. 2 raka’ah after Zuhr).

3. Mubah/Halal - Permissible (Something permissible and abandonment is not punishable).
4. Makruu – Disliked (an action which is discouraged, not doing it is rewarding).

5. Haram – Forbidden (Not allowed at all, doing such action is a sin).

The nature of the Shari’ah can be classified into:

1. Sources: The sources of the Shari’ah are two. The Qur'an and Sunnah
2. Methods: The methods of deriving the Shari’ah is through Ijma (collective decision of the Scholars) and Qiyas (analogical reasoning or deductions).
3. Principles: The Shari’ah is based on certain principles which guides its delivery. For example: the ‘darura’ (necessity) principle (which considers necessities as exceptional circumstance); ‘Maslaha’ (human benefit) principle (which considers that any injunction must serve to benefit human beings), etc.

Book referred to during the presentation included Ibn Rushd's Bidayat al-Mujtahid (The Distinguished Jurist's Primer): This book looked at various Schools of Thoughts and analysed issues they disagreed on, the authorities they relied upon and the causes and extent of the differences. (http://www.amazon.co.uk/Distinguished-Jurists-Primer-Al-Mujtahid-Civilization/dp/1859641385)
